IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL CLEARI NG CORPORATION : CVIL ACTION
f/klia J.B. OXFORD & COVPANY, )
I NC. and CHRI STOPHER J. URNER
NO. 04-CV-4765
VS.

BEN TREFF

VEMORANDUM AND ORDER

JOYNER, J. January 10, 2005

This case is now before this Court for disposition of the
Plaintiff’s notion to vacate and the defendant’s cross-notion to
confirman arbitration award entered on Septenber 1, 2004 by a
Nat i onal Association of Securities Dealers (“NASD’) arbitration
panel in favor of the defendant, Ben Treff. For the reasons
which follow, the plaintiff’s notion shall be denied, the
defendant’s notion shall be granted and the award confirned.

Fact ual Backqgr ound

On or about February 15, 1995, Plaintiff Christopher U ner
submtted an application on behalf of Defendant Ben Treff to open
a brokerage account with J.B. Oxford & Conpany (hereinafter
“Oxford”). The application included at Y14 an acknow edgnent and
agreenent to resolve any dispute arising out of the account by
arbitration. On its face, the application reflects that it was
to be a “net-trade,” “cash” and “margin” individual account, that

M. Treff was a “professional investor,” with an approxi mate



annual inconme of $100,000 and a $2, 000,000 net worth who was a
“noderate” investor whose investnent objectives were “growh” and
“specul ation”. Several years |ater, however, on April 3, 2001,
M. Treff filed a Statenent of daimw th the NASD agai nst Oxford
and Urner essentially disavowi ng the contents of that application
and al l eging that when he applied to open the account, he had
infornmed themthat:
“...he had never invested in the stock market before, was
unfam liar with the stock market, was |ooking to nmake
conservative stock investnents, had a net worth of
approxi mat el y $300, 000, was concerned w th maintaining the
safety of his principal and that he would require sone of
t he noney back in the near future for a contenpl ated
purchase of a hone. The account application signed by the
cl ai mant showed that he was only opening a cash account, had
a net worth of $300, 000, was a conservative investor |ooking
for gromh and interested in stocks. Caimant also infornmed
respondents at the outset that he did not have a regular job
and that he had saved this noney, which represented his life
savings and entire net worth...”
M. Treff further alleged in his Statenent of C aimthat he
pl aced all of his savings totaling approximately $445,000 with
t he respondents, that respondents invested these funds primarily
in a margin account which they then traded and “churned”
excessively, and that this resulted in an ultimate drop in his
equity position to $40,000 by the tine he closed the account in
July, 1996. M. Treff thus asserted clains for, inter alia,
breach of contract, fraud, breach of fiduciary duty, failure to
supervi se the account representative and failure to handle the

account in the manner required under NASD rul es and regul ati ons



and in a manner suitable to the claimant’s financial condition
and expressed desires.

A three-nmenber NASD arbitration panel held hearings from
June 28 through June 30, 2004 and again on August 4, 2004 in
Phi | adel phia. At those hearings, Plaintiffs presented evidence
that M. Treff was not who he represented hinself to be and that
he was in reality one Thomas Mrin, who had been convicted of
grand theft in Florida in 1986 and that he had been using soci al
security nunbers bel onging to other persons on nunerous
occasions, including during the pendency of the arbitration
proceedi ngs thensel ves and on his account application with J.B.
Oxf or d. Despite this evidence, the panel of arbitrators
neverthel ess entered an award in M. Treff’s favor for
conpensat ory damages in the amobunt of $154,030. Plaintiffs now
nove to vacate this award on the grounds that the arbitrators
inperfectly executed their powers, because the award does not
nmeet the test of fundanental rationality and because it conpels
violation of the law and is therefore contrary to public policy.

Di scussi on

As a general rule, judicial review of an arbitration award

is extrenely narrow and severely limted. Jeffrey M Brown

Associates v. Allstar Drywall & Acoustics, Inc., 195 F. Supp. 2d

681, 684 (E.D.Pa. 2002), citing, inter alia, Mitual Fire, Mrine

& Inland Ins. Co. v. Norad Rei nsurance Co., Ltd., 868 F.2d 52, 56




(3d Gr. 1989) and Anal gamated Meat Cutters & Butcher Worknen of

North Anerica v. Cross Bros. Meat Packers, Inc., 518 F.2d 1113,

1121 (3d Cr. 1975). When parties agree to resolve their
di sputes outside of the traditional court system part of their
agreenent is that the arbitration decision is final and binding

and not subject to the usual right of appeal. Kennington, Ltd.,

Inc. v. Wilgin, Gv. A No. 97-CV-7492, 1998 U S. Dist. LEXIS

6645 (E.D.Pa. May 6, 1998). To be sure, district courts have

very little authority to upset arbitrators’ awards and an award
W ll be properly vacated only if there is absolutely no support
at all in the record justifying the arbitrator’s determ nati ons.

Uni ted Transportation Union Local 1589 v. Suburban Transit Corp.

51 F. 3d 376, 379 (3d Cr. 1995). Thus, it is not proper for the
court to “sit as the panel did and reexam ne the evidence.”

G osso v. Salomon Snmith Barney, No. 03-MC-115, 2003 U.S. Dist.

LEXI'S 20208 at *5 (E.D.Pa. CQct. 27, 2003), quoting Miutual Fire,

Marine & I nland, 868 F.2d at 56. Errors in the arbitrator’s

factual findings or interpretations of the |law do not justify a
court’s review or reversal on the nerits. Id., citing, inter

alia, United Paperworkers Int’l Union v. Msco, Inc., 484 U.S.

29, 36-38, 108 S.Ct. 364, 98 L.Ed.2d 286 (1987). Simlarly, a
court may not overrule an arbitrator sinply because it disagrees
with the arbitrator’s construction of the contract or because it

believes its interpretation is better than that of the



arbitrator. Jeffrey M Brown Associates, supra. The party

nmoving to vacate the award has the burden of proof. Carnel v.

Crcuit City Stores, Inc., Cv. A No. 99-MZ240, 2000 U. S. Dist.

LEXI S 12065 at *9 (E.D.Pa. Aug. 22, 2000).

The parties here agree and the Court so finds that this
matter is governed by the Federal Arbitration Act, 9 U S. C 81
et. seq. as it clearly involves a transaction in interstate

commerce. State Farm Mutual Autonobile | nsurance Conpany V.

Coviello, 233 F.3d 710, 713 (3d Cr. 2000). See Also, 9 US.C

82; Roadway Package System Inc. v. Kayser, 257 F.3d 287, 293 (3d

Cr. 2001)(“Subject to a few exceptions not inplicated here, the
[ FAA] applies to any ‘“witten provision in any...contract
evidencing a transaction involving commerce to settle by
arbitration a controversy arising out of such contract or
transaction.’”)

CGenerally speaking, the FAAlimts the court’s role to
determ ning whether the parties received a fair and honest
hearing on a matter within the arbitrator’s authority. 1n re

Prudential |nsurance Conpany of Anerica Sales Practice

Litigation, No. 01-2320, 47 Fed. Appx. 78, 79, 2002 U S. App.
LEXI'S 18062, *3 (3d Cir. Sept. 2, 2002). The procedures for
confirmation and/or vacation of an arbitration award are set
forth in Sections 9 and 10 of the Act. Under Section 9,

If the parties in their agreenent have agreed that a
j udgnment of the court shall be entered upon the award made



Sect i

pursuant to the arbitration, and shall specify the court,
then at any tinme within one year after the award is nmade any
party to the arbitration may apply to the court so specified
for an order confirm ng the award, and thereupon the court
must grant such an order unless the award is vacat ed,

nodi fied, or corrected as prescribed in sections 10 and 11
of this title. 1f no court is specified in the agreenent of
the parties, then such application my be nmade to the United
States court in and for the district within which such award
was mnade. . .

on 10, in turn, provides the followng in relevant part:

(a) I'n any of the followi ng cases the United States court in
and for the district wherein the award was nade may neke an
order vacating the award upon the application of any party
to the arbitrati on—-

(1) where the award was procured by corruption, fraud,
or undue neans;

(2) where there was evident partiality or corruption in
the arbitrators, or either of them

(3) where the arbitrators were guilty of m sconduct in
refusing to postpone the hearing, upon sufficient cause
shown, or in refusing to hear evidence pertinent and
material to the controversy; or of any other

m sbehavi or by which the rights of any party have been
prej udi ced; or

(4) where the arbitrators exceeded their powers, or so
inperfectly executed themthat a nutual, final, and
definite award upon the subject matter submtted was
not made.

(b) If an award is vacated, and the tinme within which the
agreenent required the award to be nmade has not expired, the
court may, in its discretion, direct a rehearing by the
arbitrators

However, in addition to the foregoing four circunstances outlined

in Section 10(a), several courts, including the Third G rcuit,

have

recogni zed additional, nonstatutory bases upon which a

reviewi ng court may vacate an arbitrator’s award under the FAA
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Roadway Package System 257 F.3d at 291, n. 2. Hence an

arbitration award may al so be set aside if it displays a manifest
disregard for the law, if it fails to neet the test of
fundanmental rationality, if it is contrary to public policy or
where the contracting parties agree to vacatur standards

different fromthose set forth in the FAA Hr uban v. Stei nman,

No. 01-2277, 40 Fed. Appx. 723, 724, 2002 U.S. App. LEXI S 14976,

*2 (3d Gr. July 24, 2002); Roadway Package System supra.

“Mani fest disregard of the | aw enconpasses situations in
which it is evident fromthe record that the arbitrator
recogni zed the applicable |Iaw, yet chose to ignore it. G o0Sso,

2003 U.S. Dist. LEXIS at *7, citing Jeffrey M Brown Associ ates,

195 F. Supp.2d at 684-685. O her courts have held that
“mani f est di sregard” neans that the correct |egal standard nust
have been so obvious that the typical arbitrator would readily
and instantly have perceived it, the arbitrator nust have been
subj ectively aware of that standard and he nust have proceeded to
ignore it in fashioning the award. |d.

Moreover, an arbitrator exceeds his authority only if he
rul es on questions or matters not before him Sinply reaching a
particul ar result based on his view of the contract and the
evi dence submtted, even if this court mght reach a different
result fromthat sane evidence, does not nean that the arbitrator

exceeded his authority. Coltec Industries, Inc. v. Elliott




Tur bocharger G oup, Inc., GCGv. A No. 99-1400, 1999 U. S. Dist.

LEXIS 13684 (E.D.Pa. Sept. 9, 1999). See Also, Sun Ship, Inc. V.

Mat son Navigation Co., 785 F.2d 59, 62 (3d Gr. 1986). Findings

of fact and the inferences to be drawn therefrom are the

excl usive province of the arbitrator. Exxon Shipping Co. V.

Exxon Seamen’s Union, 73 F.3d 1287, 1297 (3d Cr. 1996), citing

Uni ted Paperworkers Int’l Union v. Msco, Inc., 484 U. S. 29, 36,

44, 108 S.Ct. 364, 369-70, 374, 98 L.Ed.2d 286 (1987). A court
cannot tanmper with arbitrator’s credibility determ nations.
Grosso, 2003 U.S. Dist. LEXIS at *14.

To warrant vacatur on public policy grounds, the arbitration
award nust “violate a well-defined and dom nant public policy,
whi ch we nust ascertain by reference to the Iaws and | egal
precedents and not from general considerations of supposed public

interests.” Huban v. Steinman, 40 Fed. Appx. At 724, quoting

Exxon Shi pping Co. v. Exxon Seaman’s Union, 993 F.2d 357, 360 (3d

Cr. 1993). The terns of the arbitral award also wll not be
subject to judicial revision unless they are “conpletely
irrational,” and in making this determ nation, the review ng

court nust consider the evidence presented to the arbitrators and

the prevailing law. Elliott v. Kidder, Peabody & Co., Gv. A
No. 92-837, 1992 U.S. Dist. LEXIS 9659 at *3 (E.D.Pa. July 7,
1992). For an award to be “conpletely irrational,” it is not

enough that a court find that the arbitrators erred, but rather



it must find that their decision indeed escaped the bound of

rationality. Carendon National Insurance Co. v. NCO Financia

Systens, Inc., Gv. A No. 03-69, 2004 U.S. Dist. LEXIS 7098 at

*7 (E.D.Pa. April 8, 2004). See Al so, Janney, Montgonery Scott,

Inc. v. Oeckna, CGv. A No. 99-4307, 2000 U.S. Dist. LEXI S 6524

AT *9 (E.D.Pa. May 15, 2000).

As noted, the plaintiffs here seek to vacate the arbitration
award at issue on the grounds that, by entering an award in favor
of sonmeone who never provided a valid social security nunber or
credi bl e evidence of his true identity, the arbitrators
i nperfectly executed their powers such that a nutual, final and
definite award was not nade, they violated public policy and
entered an award that was fundamentally irrational

Distilled to its essence, Plaintiffs’ argunent chall enges
the arbitrators’ decision to disregard the evidence which they
presented challenging M. Treff’s credibility and identity and to
enter an award in his favor. Wile we would agree that M.
Treff’s identity and use of nunerous social security nunbers is
i ndeed suspect, we sinply cannot, on the basis of the record
before us, find that the award violated any well-defined and
dom nant public policy, that it escaped the bounds of rationality
or that the arbitrators inperfectly executed their powers in
issuing it. Again, decisions on evidentiary matters fall within

the broad discretion of the arbitrators. See, G osso, 2003 U S




Dist. LEXIS 20208 at *17-*18. It was clearly within the
arbitrators’ province to accept or reject and to weigh the

evi dence concerning M. Treff’'s identity and credibility, and
whil e we may have consi dered and wei ghed the evidence presented
differently, the above casel aw makes clear that this is not a
basis upon which to disturb the arbitration award. For these
reasons, we nust deny the notion to vacate and grant the notion

to confirmthe arbitration award of Septenber 1, 2004.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL CLEARI NG CORPORATION : ClVIL ACTION
f/klia J.B. OXFORD & COVPANY, )
I NC. and CHRI STOPHER J. URNER
NO. 04-CV-4765
VS.

BEN TREFF

ORDER

AND NOW this 10t h day of January, 2005, upon
consideration of the Plaintiffs’ Mtion to Vacate, Mdify or
Correct Arbitration Award and Defendant’s Cross-Mtion to Confirm
Arbitration Award, it is hereby ORDERED that the Plaintiffs’
Motion is DENIED, the Defendant’s Mdtion is GRANTED and the
Arbitration Award entered by the panel of arbitrators before the
Nat i onal Associ ation of Securities Deal ers on Septenber 1, 2004
i s CONFI RVED.

BY THE COURT:

s/J. Curtis Joyner
J. CURTI S JOYNER, J.
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